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Corning's ex parte filing of April 17 with the Commission purports to set forth a "compromise"
proposal. However, this filing is not the result of any compromise with Bellcore. The filing is
flatly inconsistent with a number of positions advanced by Bellcore in this proceeding (e.g.,

funding, flexibility, voting). It raises new issues not previously addressed in comments (e.!S.,
treatment of intellectual property rights), and represents an unauthorized additional round of
comments that should not be considered herein, and certainly not at this late date given the time
constraints of the proceeding. Nevertheless, since Corning has moved towards Bellcore's
positions on certain issues, Belleore will respond to the Corning letter. We emphasize, however,
that in the details there are still significant problems in what Corning still proposes, and as to
whieh Bellcore cannot agree.

1. Corning has moved closer to Bellcore's proposal for tri-partite mediation as the Commission's
prescribed "default" dispute resolution process, although Nortef's Reply presents a much
more balanced compromise proposal by another supplier. Unlike Corning's latest proposal,
Nortef's approach incorporates the notion that the majority of funding parties should be
allowed, in the first instance, to choose among a number of options for dispute resolution, and
that rejection or modification of the result of dispute resolution by the funding parties should
track a proposed ANSI procedure for "consensus" decisions, i.e., a majority of the total
membership (or funders l, and 2/3 of those members (or runders) voting excluding abstentions.

2. Bellcore stands by its reply comments addressing ·'funding." Parties do not fund Bellcore's
development of generic requirements by providing comments or other in-kind contribution
(assuming that a specific value could be placed on a given contribution); they do so by
providing dollars. It is those dollars that defray the costs of developing generic requirements.
We strongly disagree with Corning's suggestion that bearing a fair share of these costs is in
some manner a barrier to participation in the activities of the non-accredited standards
development organization. Corning's interpretation of the term "funding" has no basis in the
statutory language, nor in ordinary and customary usage. Indeed, accredited standards bodies
charge participation fees and membership fees that are not discounted by in-kind
contributions. The statute uses the terms "fund" and "funding" separate from "participate"
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and "submit comments." As Bellcore stated in its Reply, the opportunity to "fund and
participate" in the relevant activity ofthe non-accredited standards organization is available to
all interested parties, but a party must be willing to help fund the activity before it has the right
to otherwise participate, submit comments for publication, or invoke the dispute resolution
procedure in connection with that activity

In the case of an organization such as Bellcore, which has a professional staff in place with the
responsibility for producing the final technical outputs, funding a given output means paying
an aliquot portion of the costs of its development by the staff charged with this responsibility.
Indeed, the Commission has recently recognized the value to interoperability ofBellcore' s
leadership in standards Chairman's speech to the Network Reliability Comforum, April 18,
1996. We continue to believe that a failure by each participant to bear its aliquot portion of
the development costs would be inconsistent with the legislative requirement that funding
proceed on a reasonable and non-discriminatory basis. A vendor's self-interested comments
or contributions will be considered on their merits. but they are not in lieu of funding.

The funding provisions of Section 273(d)(4)(A) were intended to provide the industry an
opportunity to fund and participate broadly in an open process. They were not intended to tell
a non-accredited standards development organization that it cannot have its own professional
staff to conduct its work, and charge all funding parties accordingly to recover the costs of
such work This is in no way unfair to a vendor, which can choose whether or not to share in
the funding of a particular generic requirement or standard in which it is interested - and not
other unrelated generic requirements or standards Non-discriminatory funding means that
funding by parties participating in the relevant non-accredited standards development project
should be computed on the same basis when they are receiving like services. It does not mean
giving some parties a "free ride" while saddling other parties with costs that they should not
be bearing alone. Finally, funding vendors not only have the opportunity to participate in and
help influence the content of the generic requirements relating to their products, they also
have the opportunity to do so directly with their potential customers - a very direct and
tangible benefit

3. The unfairness inherent in Coming's treatment of "funding" would be compounded by its
proposal that costs associated with alternate dispute resolution be incorporated in the costs of
producing the generic requirement - costs that, under Coming's interpretation of a "funding
party" some parties would not bear Such a party could create colorable technical disputes at
will to delay the generic requirements process. at no cost to it whatsoever

4. While we are gratified that Corning has seen the benefit of a process that results in some
cases - but by no means all, see #7 below- in an actual decision rather than a non-decision,
their adoption of only one of the options advanced by Bellcore, and not others, is too
inflexible. We see merit in having tri-partite mediation available as one of the options, and we
suggested that it be the fallback to be used in the event of a deadlock. However, we and other
parties herein continue to believe that some disputes might better be resolved if addressed
through escalation, decision of the funding parties. or reference to another expert body (such
as a standards body)
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5. Corning's proposed voting procedures are unworkable. So long as a single funding party has
any direct or indirect equity interest (or the equivalent thereof) in a non-accredited standards
development organization- or any ownership interest in intellectual property that might be
advantaged by the final resolution of the dispute --the funding parties could reject the
mediation panel's recommendation only by unanimous vote (excluding the disputing party and
the non-accredited standards development organization). Although funding parties' direct or
indirect interests in the non-accredited standards development organization would affect the
result, a supplier's direct or indirect interest in one or more funding parties would not. A
supplier's affiliate, or another serving as its proxy, could veto the decision of all participating
carriers under the Corning approach. Furthermore, there is no exception for even a de
minimus interest well short of any control, and the new provisions on intellectual property
advantages are unnecessary and could prove unworkahle, see #10 helow.

6. The super-majority that Corning would impose in all other cases, three-quarters, is somewhat
better than unanimity hut not much so. We would note in this regard that even the
Constitution reserves a three-quarter super-majority for only the gravest of issues, with the
vast majority of decisions made by majority vote, and only a few by two-thirds vote. While
Bellcore continues to helieve that majority voting is appropriate here, we note that Nortel has
proposed a reasonable compromise in connection with a very limited use of the more stringent
2/3 majority of funding parties actually voting for ratification or rejection after escalation, or
for action on the result of mediation_ Nortel would retain majority voting for selection of the
dispute resolution forum

7. Corning's proposal that the funding parties may choose among only five listed possibilities,
should they decide not to accept the mediators' recommendation, would improperly limit their
options as funders. Indeed. to do so would give a hinding effect to the results of the process
which is inconsistent with the nature of a mediation recommendation. In this regard, it should
be recalled that there has heen virtually unanimous opposition in this proceeding to a binding
arbitration approach.

8. One of the options to be available to the mediators is a decision that the issue is not ready for
a decision. Since the disputed generic requirement would have proposed a resolution of that
issue, this would be a decision to table the issue. under a description different than Corning's
earlier one. Stated alternatively, this is another non-decision alternative.

9. Corning's proposal would require the mediation panel to effectively decide de novo and within
the statutory timeline what IS "the most technically sound solution," rather than the more
customary appellate standard of whether there is a reasonahle technical basis for the genenc
requirement being disputed by a funding party. Bellcore agrees with Corning that the
mediation panel should hase its recommendation upon the "substantive evidence presented to
the mediators" (although this should be limited to technical evidence), but their examination
should be directed at whether the proposals of the non-accredited standards development
organization ( I ) can be reasonably supported hy technical evidence that would be credible to
technical experts, and (2) do not ignore any contrary credible technical evidence proffered by
the disputing funding party Under this approach the panel would not get mto the business of
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10. At the same time, Corning proposes that an additional new decisional standard govern the
mediators' decision: commercial viability. We are not certain what Corning means by this,
since Corning does not explain it, but it could go well beyond the "technical" matters
contemplated by Section 273(d)(5). Are the mediators to engage in economic analysis? cost
analysis? market projections? analysis of manufacturability? If information relevant to the
foregoing would reveal competitively sensitive business information - information that no
standards body would ordinarily accept for legal reasons - it would he difficult or impossible
for the mediators to obtain it Furthermore, consideration of such issues might not have even
been part of the generic requirements that are being disputed. We submit that new matter
such as this will not be addressed in the fifteen days Corning proposes to be available, and this
will lead inevitably to the "not ready for a decision" non-decision as the only result that could
be reached in time.

11. Intellectual property would improperly be brought into the process in two ways. First, as part
of dispute resolution a party submitting information would have to disclose whether it has
intellectual property that would be advantaged or disadvantaged by the decision (and the panel
would have to consider this), and second, if a funding party has intellectual property that
would be advantaged by final resolution of the dispute, a unanimous decision would be
required to reject the mediation recommendation. Corning does not define intellectual
property, although it would appear to encompass patents, copyrights and trade secrets. Nor
does it limit these to the corporation or department in which a given participant might work.
The participants may well not know of the eXIstence of some intellectual property (especially
in the case of trade secrets which, necessarily, are held closely). Determining what intellectual
propelty is involved in a given dispute, and whether it would he "advantaged" (whatever that
means) could be extremely hurdensome.

ANSI-accredited standards development organizations encourage early disclosure of
intellectual property rights, but do not require it. Possession of intellectual property rights
does not affect the ability of a participant to make submissions or to vote. Requiring
disclosure of intellectual property rights would inhibit funding and participation in the
activities of the non-accredited standards organization, just as ANSI and others have argued
that doing so will inhihit participation in accredited standards organization activities."

The dispute resolution I ime frames are very short. less than thirty days. Patent searches are
costly and time consuming even for disputants, not to mention other funders who would not
be motivated to incur such a cost, and could therefore not he completed in that time period.
The U.S. government, with broad support from the U.S. private sector, objected strongly to a
European proposal in the European Telecommunications Standards Institute (ETSI) that
would have required early disclosure of intellectual property rights as part of their process.
This trade issue was finally resolved only when ETSI rescinded their earlier proposal and
adopted procedures consistent with those of ANSI, the International Telecommunications
Union (ITU) and the International Standards Organisation (ISO/lEe). Finally, we emphasize
that this proposal \vould affect entities other than Bellcorc, some of which have hundreds of
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In sum, Corning's latest proposals involve a measure of compromise, but still have the essential
undesirable features of Corning's comments: inflexibility, unworkability, inadequate recognition
of funding parties' needs, and failure to resolve issues. They advance a wholly unwarranted
construction of "funding," and then compound its unfairness by loading the costs of dispute
resolution on others. They introduce new matters (intellectual property, commercial viability) that
are not addressed in the statute or in previous comments. If they are not intended to create delay.
they will certainly have that effect. And, the voting procedures they propose (unanimity, 3/4) are
t~lr more stringent than what is legitimately needed to protect minority concerns while properly
recognizing the interests of all funding parties. We urge the Commission to adopt Bellcore's
proposals.

Respectfully submitted.
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Michael S. Slomin
Senior Counsel

rrrfc A r~ l?~~
Joseph A. Klein
Vice President & Assistant General Counsel

members. Corning's proposal could call into question submissions of such an organization to
a dispute resolution panel if even one member failed to report one intellectual property right.
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